to take care of "personal business" in California.  On or abou
October 15, 1979, Respondent had received a "Pre-employment"
Chest X-ray, the results of which were reported by J. Dennis
Kugel, M.D. (Exhibit R-l) , and the pertinent portion of which
provided as follows:

PA CHEST:  The projection is somewhat under-
exposed.  There appears to be a fine nodular
fibrosis in fairly prominent amount throughout
the lung fields so that if there is a proper
history of exposure an Occupational pneumoconio-
sis should be considered of a UICC-p 2/3 all six
lung zones.  A repeat chest study is suggested
with some increase in penetration. \f

Whether the report of Dr. Kugel indicates occupational
pneumoconiosis depends on Complainant's having an appropriate
history of exposure (Tr. 10, 27).  This question which goes to
the merits of the complaint was not resolved in the preliminar
hearing which was limited to the 2 issues raised in the motion
to dismiss.  However, as noted subsequently, a Workmen's Com-
pensation claim filed by Complainant in 1982 was turned down
because he had insufficient exposure.

Sometime in May of 1980, Complainant discussed re-employ-
ment with Terry E. Whitt, Respondent's Personnel Relations Rep
resentative, and on May 19, 1980, he filed an employment appli
cation. He was not rehired. 2/

At unspecified times during the period May 1980 into the
autumn of 1980, conversations took place between Complainant
and MSHA officials in which it appears that Complainant had
discussed with MSHA possible discrimination by Respondent in
not rehiring him (Tr. 20-23).

Although not clearly articulated1, Complainant's contentioi
of discrimination appears to be that he was not rehired in the
Spring of 1980 (Tr. 54) because he had pneumoconiosis. He be-
came aware that he had pneumoconiosis on pr about October 23,

T7  The face of the X-Ray report shows it was taken on 10-12-7!
and "Received" on 10-15-79.  Since it was part of Complainantr:
Pre-employment examination, I infer that it is unlikely that
Complainant would have gone on the payroll prior to Respondent1
being aware of it.

2/ At the prehearing conference, Mr. Whitt gave the following
explanation why Complainant was not rehired:

"Basically he was under consideration for hire.  We had
several other employees, applicants that we had.  Mr. Davis
worked for us for approximately three weeks, and I wasn't quite
sure whether or not his family problems were through and did  ;
not know if he was stable or not."  (Tr. 17, 18).


